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VEMORANDUM OPI NI ON

The plaintiffs filed this cause of action seeking an
i njunction to prevent the defendant fromenforcing Rules 3.6 and
3.8 of the Illinois Rules of Professional Conduct on the basis
that the rules infringe the plaintiffs’ First Amendnent rights
to freedom of speech. Before the Court is the defendant’s
notion to dismss the conplaint. For the reasons explained

bel ow, the notion is granted.



Facts

Plaintiffs are ten state prosecutors who argue that two
recently anmended ethical rules regarding trial publicity, Rules
3.6 and 3.8 of the Illinois Rules of Professional Conduct,
unconstitutionally infringe the First Anmendnment because they
chill speech and are vague and overbroad. The defendant, Mary
Robi nson, is the Adm nistrator of the Attorney Registration and
Di sciplinary Conmm ssion of the Suprene Court of Illinois
(“ARDC’) which has authority to investigate and prosecute
attorneys for alleged professional n sconduct.

Bef ore di scussing the content of the rules at issue and the
arguments before the court, it will be hel pful to review sonme of
the history of ethical restraints on the extrajudicial speech of

att orneys. In Gentile v. State Bar of Nevada, 501 U.S. 1030

(1991), the Court was asked to determ ne whether Nevada's
prohibition on extrajudicial statements was constitutional.
After review ng the history of professional obligations inposed
on attorneys, Chief Justice Rehnquist quoted fromtwo cases t hat
di scussed the tension between a | awer’s First Amendnent rights
and his duty to preserve the fairness of the trial:

“Of course, a lawer is a person and he too has a

constitutional freedom of utterance and may exercise

it to castigate courts and their adm nistration of

justice. But a |lawyer actively participating in a
trial, particularly an enotionally charged crim nal
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prosecution, is not nerely a person and not even
nerely a | awer. ..

He is an intimte and trusted and essential part of
t he machinery of justice, an ‘officer of the court’ in
t he nost conpelling sense.”
Gentile, 501 U.S. at 1072 (quoting Justice Frankfurter’s dissent

inlnre Sawer, 360 U S. 622, 666, 668 (1959)). Further, the

Chi ef Justice enphasi zed that “‘[c]oll aborati on between counsel
and the press as to information affecting the fairness of a
crimnal trial is not only subject to regulation, but is highly
censurabl e and worthy of disciplinary measures.” 1d. (quoting

from Sheppard v. Maxwell, 384 U S. 333, 363 (1966)). Gentile

held that states strike a perm ssible balance between First
Amendnment rights of attorneys and the state's interest in fair
trials when they prohibit attorney speech that poses a
“subst anti al l'i kel i hood of materially prej udi ci ng t he
proceeding.” |d. at 1075-76. The Court ultimately concl uded,

however, that Nevada's rule as interpreted and applied by the

Nevada Suprenme Court was unconstitutional for vagueness. |[d. at
1049. In so holding, the GCentile court noted that the
grammati cal structure of the rule was difficult and that the
state court had given no clarifying interpretation. Id.
(reversing the decision to sanction an attorney who had nade
pre-trial statenents).

Subsequent to this opinion, the American Bar Associ ation
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(“ABA") exam ned its Mdel Rules of Professional Conduct and
nodi fied themin an attenpt to neet the concerns articulated in
Gentile. The Suprenme Court of Illinois soon followed suit and
anended its rules regarding trial publicity to read as foll ows.
Rule 3.6 Trial Publicity

(a) A lawer who is participating or has partici pated
in the investigation or litigation of a matter shall
not make an extrajudicial statenent that a reasonable
person would expect to be dissem nated by nmeans of
public comunication if the | awyer knows or reasonably
shoul d know that it would pose a serious and i mm nent
threat to the fairness of an adjudicative proceedi ng.

(b) There are certain subjects which would pose a
serious and immnent threat to the fairness of a
proceedi ng, particularly when they refer to a civil

matter triable to a jury, or a crimnal matter. These
subj ects relate to:

(1) the character, credibility, reputation
or crimnal record of a party, suspect in a
crimnal investigation or wtness, or the
identity of a wtness, or the expected
testimony of a party or wtness;

(2) in acrimnal case, the possibility of a
plea of gquilty to the offense or the
exi stence or contents of any confession,
adm ssion, or statenent given by a defendant
or suspect or that person’s failure to make
a statement;

(3) the performance or results of any
exam nation or test or the failure of a
person to submt to an exam nation or test,
or the nature of physical evidence expected
to be presented;

(4) any opinion as to the guilt or innocence
of a defendant or suspect in a crimnal
case;
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(5) information that the |awyer knows or
reasonably should know is likely to be
i nadm ssible as evidence in a trial; or

(6) the fact that a defendant has been
charged with a crinme, wunless there s
i ncluded therein a statenment expl ai ni ng that
the charge is nmerely an accusation and t hat
the defendant is presumed innocent unless
proven guilty.

(c) Notw thstandi ng paragraph (a), a |lawer may state:

(1) the claim offense or defense involved,
and except when prohibited by Ilaw, the
identity of the persons involved,;

(2) information contained in a public
record;

(3) that an investigation of a matter is in
progress;

(4) the scheduling or result of any step in
litigation;

(5) a request for assistance in obtaining
evi dence and information necessary thereto;

(6) a warning of danger concerning the
behavi or of a person involved, when there is
reason to believe that there exists the
i keli hood of substanti al harm to an
i ndi vidual or to the public interest; and

(7) in a crimnal case, in addition to
subpar agraphs (1) through (6):

(i) the identity, residence, occupation, and
famly status of the accused,

(ii) if the accused has not been apprehended,
information necessary to aid in apprehension of
t hat person,

(iii) the fact, tinme, and place of arrest, and
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(iv) the identity of investigating and arresting
officers or agencies and the Ilength of the
i nvestigation.

(d) Notw thstandi ng paragraph (a), a |lawer may mke
a statenent that a reasonable | awer would believe is
required to protect a client from the substanti al
undue prejudicial effect of recent publicity not
initiated by the |lawer or the |lawers’ client. A
statenment made pursuant to this paragraph shall be
limted to such information as is necessary to
mtigate the recent adverse publicity.

(e) No lawer in a firm or governnent agency, or
ot herwi se associated with a |awer subject to
paragraph (a) shall mke a statenent prohibited by
par agraph (a).

Rul e 3.8 Special Responsibilities of a Prosecutor

...(c) In addition to his or her obligations under
Rule 3.6, a public prosecutor or other government

| awyer In crim nal litigation shal | exerci se
reasonable care to prevent I nvesti gators, | aw
enf orcenment personnel, enployees or other persons

assisting or associated with the prosecutor in a
crimnal case from making an extrajudicial statement
t hat the public prosecutor or other governnent |awer
woul d be forbidden from maki ng under Rul e 3. 6.

(d) The prosecutor in a crimnal case shall refrain
from maki ng extrajudicial comments that would pose a
serious and immnent threat of heightening public
condemation of the accused, except for statenents
that are necessary to informthe public of the nature
and extent of the prosecutor’s action and that serve
a legitimte | aw enforcenent purpose.

The plaintiffs conplainthat the rul es are vague, over broad,
and foster a “chilling effect.” The infirmty of Rule 3.6(b),
according to the plaintiffs, is that unlike 3.6(a), it prohibits

speech without regard to tim ng or any threat of prejudicing an
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adj udi cat i on. Al so, subparagraphs (b) and (c) cannot be
har moni zed because (b) expressly prohibits conmunications that
(c) allows. I n addition, subparagraph (d) “allows attorneys
with clients (i.e. non-prosecutors) to say anythi ng necessary to
mtigate ‘recent adverse publicity.’”” Conpl. at T 12.
Plaintiffs claimthis has the further effect of chilling speech
because of the fear that any public comments would trigger
unbridl ed publicity by the other side. As for Rule 3.8, the
plaintiffs contend that subparagraph (c) is unconstitutional
because it inposes a duty on prosecutors to prevent conduct by
persons over whom they have no | egal or factual control and it
extends the restrictions in Rule 3.6 to non-attorney third
parties who are not subject to the ethical rules. It is also
vague because prosecutors must guess at the nmeans and manner of
instructing third parties to refrain from prohibited
conmuni cations. Final ly, Rule 3.8(d) i nposes  broader
prohibitions than 3.6(a) and contradicts the safe harbor
provi sion of 3.6(c), rendering the rule vague.

I n Novenber of 1999, sonme of the plaintiffs filed a petition

in the Supreme Court of Illinois asking it to reconsider and
! The plaintiffs also argue that the rules force prosecutors to limt
disclosures by the police and this is in contravention of Illinois |aws.

However, the plaintiffs do not identify any of these laws in weither their
conpl ai nt or Response.
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stay the effect and enforcenment of anended Rules 3.6 and 3. 8.
The Court asked the Suprene Court Committee on Professional
Responsibility to respond to the petition, and the Commttee did
so, submtting a brief detailing what it believed to be a fair
and constitutional interpretation of anended Rules 3.6 and 3. 8.
On March 16, 2000 the Supreme Court denied the petition wthout
opi ni on and the anmended rules went into effect. The plaintiffs
now ask this court to enjoin the defendant from enforcing
amended Rules 3.6 and 3. 8.

The defendant noves to dismss on the ground that the
plaintiffs have not alleged a sufficient case or controversy to
vest this Court with jurisdiction. |In particular, the conplaint
does not allege with any specificity which Kkinds of
conmuni cations the plaintiffs wish to nake but are forbidden to
make, nor does it allege that any disciplinary action has been
initiated or even threatened against any of the plaintiffs.
Furt her nor e, the defendant argues that the plaintiffs’
contention of a “chilling effect” is belied by their own
pl eading, in which they do not allege that they have refrained
from maki ng the comruni cati ons necessary to fulfill their roles
as prosecutors due to the enactnment of the rules, but instead
allege affirmatively that they have no intention of changing

their conduct. Conpl. at Y 24. Next, the defendant argues that
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the plaintiffs have no standing to all ege First Amendnment injury
because the prosecutors act as officers of the governnent, which
may control the expression of its own agents. Finally, the
def endant argues that even if this court finds that the
plaintiffs have standing, it should abstain fromdeciding this
case so that the Supreme Court of Illinois may have the
opportunity to construe its own rules in conformty with the
First Amendnent.
Anal ysi s

The purpose of a 12(b)(6) notion to disnmss is to test the
sufficiency of the conplaint, not to resolve the case on the
nerits. 5A Charles Alan Wight & Arthur R Mller, Federal

Practice and Procedure 8 1356, at 294 (2d ed. 1990). WWhen

eval uating such a notion, the court nust accept as true all
factual allegations in the conplaint and draw all reasonable

inferences in the plaintiff’s favor. Hentosh v. Herman M Fi nch

Univ. of Health Sciences, 167 F.3d 1170, 1173 (7th Cir. 1999);

Jang v. A M Mller & Assocs., 122 F.3d 480, 483 (7th Cir.
1997). Dism ssal is appropriate only if “‘it is clear that no
relief could be granted under any set of facts that could be

proved consistent with the allegations.”” Ledford v. Sullivan,

105 F.3d 354, 356 (7th Cir. 1997) (quoting Hishon v. King &

Spal di ng, 467 U.S. 69, 73 (1984)); Jones v. General Elec. Co.,
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87 F.3d 209, 211 (7th Cir. 1996). However, the court is only
obliged to accept as true the well-pleaded facts — it need not

accept the plaintiffs’ | egal conclusions. Northern Trust Co. V.

Peters, 69 F.3d 123, 129 (7th Cir. 1995).
It is a fundanmental principle of federal jurisdiction that
federal courts may not render advisory opinions on abstract

| egal questions. Wsconsin's Envtl. Decade, Inc. v. State Bar

of Ws., 747 F.2d 407, 410 (7th Cir. 1984) (citing United Public

Workers v. Mtchell, 330 U S. 75, 89 (1947)); J.N.S. lInc. V.

State of Ind., 712 F.2d 303, 305 (7th Cir. 1983) (citing Aetna

Life Ins. Co. v. Haworth, 300 U S. 227, 239 (1937) and Gol den v.

Zwi ckler, 394 U.S. 103, 108 (1969)). Article 11l of the
Constitution limts federal court jurisdiction to deciding only
“cases” or “controversies,” and a plaintiff who fails to allege
a genuine case or controversy does not present a justiciable

cause of action. Shimer v. WAshington, 100 F.3d 506, 508 (7th

Cir. 1996) (citing Lujan v. Defenders of Wldlife, 504 U. S. 555,

559 (1992)). To satisfy Article 111, the plaintiffs nust
allege: (1) an immediate threat of injury, (2) fairly traceable
to the defendant’s conduct, that (3) a favorable federal court

decision likely would redress or remedy. United States of

America v. 5 S 351 Tuthill Road, Naperville, 11l1., 233 F.3d

1017, 1022 (7t" Cir. 2000) (citing Lujan, 504 U.S. at 561-62).
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The rule is that:

The power of a federal court to pass upon the
constitutionality of a statute can be exercised only
if the interests of the litigants require the use of
this judicial authority for protection against actual
interference with their rights.

J.N.S., 712 F.2d at 305 (citing Golden, 394 U S. at 110 and

United Public Wrkers, 330 U S. at 89-90). A First Anmendnent

claim |like any other, nust be presented in the context of a
“specific live grievance.” 1d.

In this case, the plaintiffs claiminterference with their
rights to free speech under the First Anmendnent, and assert that
the court can relieve their grievance by enjoining the defendant
from enforcing Rules 3.6 and 3.8. The defendant’s notion
focuses on the first prong of the three-part test -- that the
plaintiffs do not allege an i mediate threat of injury. Citing

Commpdity Trend Serv.., Inc. v. Commpdity Futures Tradi ng Conmi n,

149 F.3d 679 (7th Cir. 1998), the plaintiffs counter that they
do not have to wait to be prosecuted before they have standing
to bring a First Anendnment chall enge. Ot herwi se, judici al
review woul d never reach threatened speech, but only punished
speech. They assert that they face a “reasonable |ikelihood of
prosecution,” because their intended conduct is proscribed by
the ethical rules and because the defendant has refused to

acknow edge that the rules would be enforced only in conformty
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with constitutional limtations. See id.
We are not persuaded that the plaintiffs have met their

burden of showi ng an imedi ate threat of injury. See Famly &

Children's Ctr.., Inc., v. School City of M shawaka, 13 F. 3d

1052, 1059 (7" Cir. 1994) (stating that it is the plaintiff’s
burden to establish all three elenents of the test for
justiciability). It is true that a litigant need not be the
subj ect of some adm nistrative or judicial proceeding in order

to establish an actual controversy. See J.N.S. Inc., 712 F.2d

at 305 (citing Steffel v. Thonpson, 415 U.S. 452, 459(1974)).

But the plaintiff nust show an “actual or inmmnent” injury that

is “concrete and particularized.” Famly & Children's Center,

Inc., 13 F.3d at 1059. The plaintiffs nmust show that the threat

of prosecution is nore than just speculative, Commbdity Trend

Serv., Inc., 149 F.3d at 687, which neans establishing a nore

i medi ate threat than sinmply a general policy of enforcing | aws.

J.NS. Inc., 712 F.2d at 305 (citing Poe v. Ul mn, 367 U S

497, 501 (1961)).

A. The Plaintiffs Have Not Shown Their | ntended
Conduct Is Proscribed Under Rules 3.6 And 3. 8.

As an initial matter, it is quite unclear whether the
plaintiffs’ intended conduct is proscribed by the amended rul es.

There are two rel ated problens here. The first is that the
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plaintiffs have not stated with any particularity what they w sh
to conmmuni cate that would violate the rules. A simlar problem

was presented in National Council for Inproved Health v.

Shalala, 122 F.3d 878 (10th Cir. 1997), where the plaintiffs
argued that regulations governing what health clainms drug
manuf acturers may make on their product |abels violated the
First Amendnment. The plaintiffs, however, gave no exanples of
claims they wished to nake that were prohibited. 1d. at 884.
The Tenth Circuit concluded that “[when we are left to
specul ate as to the nature of the claimplaintiffs nmay desire to
make, and the treatment such a hypothetical claim my receive
under the regulations, plaintiffs have failed to allege a
sufficient injury in fact.” Id. (discussing in particular

United Public Workers, 330 U.S. 75 (1947)).

The second problemis that the rul es have not been construed
by any Illinois courts, so there is sone doubt as to how they
woul d be interpreted. The Seventh Circuit has found the
i kel'i hood of prosecution to be speculative in situations where
the law is unsettled and is fairly susceptible to an
interpretation that could obviate the feared prosecution. See

W sconsin's Envtl. Decade, Inc., 747 F.2d at 412-413 (finding

uncertainty as to whether the plaintiff’s activities would

constitute the wunauthorized practice of I|aw because the
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W sconsin Supreme Court could interpret the lawin a manner that

woul d not apply to those activities); J.N.S., Inc., 712 F.2d at

306 (finding that prosecution was too speculative where the
| ndi ana | aw i n question could be interpreted in a | ess stringent
fashion than the parallel federal |law, and the |ess stringent
interpretation would not result inthe plaintiff’s prosecution).
As noted above, the plaintiffs do not identify wth any
specificity what speech they wish to engage in that is barred
under the anmended rules. Instead, they offer an interpretation
of the rules and argue that their conmunications are generally
proscri bed or hanpered under this interpretation.2 However, the
def endant has offered an alternate interpretation of the rules
t hat avoi ds these concerns.

The plaintiffs offer a curious response: not that the
defendant’s interpretation is untenable, nor that the rules are
not fairly susceptible to an interpretation that would render
themconstitutional. Instead, the plaintiffs argue that because

this court nmust accept all of their well-pleaded all egations as

2 The plaintiffs rely heavily on Conmmpdity Trend Serv.., Inc., to show that
they face a credible threat of prosecution. In that case, the plaintiff alleged
a specific intention to disseminate nore than “incidental” inpersonal trading
advice wthout registering as a “commpdity trading adviser.” 149 F.3d at 687.

The court determined that the plaintiff had properly alleged an intention to
engage in conduct proscribed by the plain terms of the Commodity Exchange Act.
Id. (noting also that the defendant had fornmally taken the position that
registration would be required under such circunstances). The plaintiffs’
allegations in the instant case do not approach this |evel of concreteness.
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true and resolve all doubts and inferences in their favor, the
“[d] efendant’s statutory constructions only support a 12(b) (6)
motion if they are the only possible statutory constructi ons and
they al so renove their constitutional infirmty.” Response, at
8 (stating also that “[t] he [d] efendant has not identified even
one allegation in the conplaint that the Court nust reject as a
matter of construction”). This argunment is incorrect as a
matter of law. This court is not bound to accept as true the
plaintiffs’ interpretation or characterization of the [|aw

Northern Trust Co., 69 F.3d at 129; Republic Steel Corp. V.

Pennsyl vani a Engineering Corp., 785 F.2d 174, 183 (7" Cir

1986) .

Qur review of the challenged portions of rules 3.6 and 3.8
| eads us to agree with the defendant that they nmay be fairly
interpreted in a manner that conplies with the First Amendnent.
The plaintiffs construe Rule 3.6(b) as inmposing prohibitions on
speech independent of those articulated in subparagraph (a).
Therefore, they conplain that 3.6(b) is vague and overbroad
because it is not limted with respect to timng or the danger
presented to the fairness of the adjudicatory proceedings.
However, read in the context of the entire rule, subparagraph
(b) is easily understood as relating back to subparagraph (a).

It sets forth categories of speech that woul d pose a risk to the
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fairness of the adjudicatory proceedings, reiterating the
standard of “serious and immnent threat” set forth in
subpar agraph (a). It can reasonably be interpreted as an
illustrative list of the kinds of subjects that are prohibited
under subparagraph (a). As such, it relies on subparagraph (a)
to supply the proscriptive |anguage, (i.e. “a lawer ... shal
not”), another indication of the connection between the two
subpar agr aphs. Plaintiffs have raised no challenge to the
constitutionality of subparagraph (a).

VWhen the rule is read in this way, the plaintiffs’ concern
that the safe harbor provisions of subparagraph (c) contradict
subparagraph (b) evaporates. |If 3.6(b) is read in conjunction
wi th subparagraph (a), then the safe harbor provisions of (c)
apply to the generally prohibited categories of discourse
enunerated in (b). The plaintiffs’ apprehensions about
subpar agraph (d), the part of the rule that pernmits attorneys to
mtigate the consequences of adverse publicity where the
fairness of the adjudicatory proceeding i s endangered, al so rest
on their inprobable construction of the rule. The plaintiffs
suggest that the rule is irrational, unfair, and fosters a
“chilling effect” because it permts one side unbridled freedom
fromthe strictures of Rule 3.6 to respond to adverse publicity.

But the rule plainly states that any extrajudicial statenents
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must be “limted to such information as i s necessary to mtigate
the recent adverse publicity.” 1t seens clearly the intent of
subparagraph (d) to provide attorneys with a shield fromunfair
publicity, not a sword to danamge their opponent’s case. The
plaintiffs have offered no sound reason to interpret the rule as
applying only to non-prosecutors, nor can we discern any such
intention fromthe | anguage of the rule.

Plaintiffs also take issue with Rule 3.8(c), which inposes
a duty on prosecutors to exercise “reasonable care” to prevent
“investigators, |aw enforcement personnel, enployees or other
persons assi sting or associated with the prosecutor” from making
extrajudicial statenents that the prosecutor hinself or herself
woul d be prohibited from maki ng under the ethical rules. The
plaintiffs profess an inability to discern what they are
required to do under this rule.3 W think the argunment is
speci ous. Certainly the ethical rules need not spell out a
prosecutor’s obligations to every conceivable person in every
concei vabl e situation in order to avoid a vagueness chall enge.

See Grayned v. City of Rockford, 408 U S. 104, 110 (1972)

8 “WWom nust the prosecutor prevent, exhort or counsel? ... Wen and how

can prosecutors discharge their wuncertain duties to prevent, exhort, or counsel
conduct by these uncertain populations of third parties? WIl an annual advisory
to the Chief of Police by the chief prosecutor cover the police departnent? O
should the prosecutors advise individual police at trial? At notions to
suppr ess? At the grand jury? At initial screening? Once? Twi ce? Every tinme
a prosecutor neets the officers on a case?” Response, at 12.
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(finding clear what the | aw “as a whol e prohibit[ed]” and noting

that “mathematical certainty” cannot be expected); Gentile v.

State Bar of Nevada, 501 U.S. at 1078-79 (dissenting opinion)

(stating that a rule is void for vagueness when it does not give
an individual fair notice and adequate warning that his conduct
runs afoul of the law). The rule enunerates specific categories
of persons to whom a prosecutor nust direct his efforts to
prevent extrajudicial statenents. The permtted and prohibited
categories of statenents are also spelled out with specificity
in Rule 3.6. Even though prosecutors nust identify persons
fitting into the broader category of “others assisting or

associated with the prosecutor in a crimnal case,” this would
rarely present a problem For exanple, other professional rules
i npose obligations on attorneys to take nmeasures to ensure that
ot hers, such as associates, other supervised attorneys, and
nonl awyer assistants, conply with the ethical rules. See ILL. R
ProrL Cowuct 5.1, 5.3, We cannot say that the rule is vague

sinply because it requires professionals to nmake the necessary

effort to determine who these individuals are.*+ As to what

4 The Preanble to the Illinois Rules of Professional Conduct observes that
ethical responsibilities are not always sinple natters and can sonetines nean
nmaking difficult decisions. The Preanble notes that “[l]awers are trained to
nake just such decisions, however, and should not shrink from the task. To reach
correct ethical decisions, lawers nust be sensitive to the duties inposed by
these rules and, whenever practical, should discuss particularly difficult issues
with their peers.”
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efforts are required, the rule applies an objective “reasonabl e
care” standard to the prosecutor’s obligations. Vhat
constitutes “reasonable care” mmy vary depending on the
circunmstances of the particular case, but this is no basis for
decl ari ng an obj ective standard unconstitutional. According to
the ABA's Ethics 2000 Conm ssion report, “[o]rdinarily the
reasonable care standard will be satisfied if the prosecutor
i ssues the appropriate cautions to | aw enforcenment personnel and
other relevant individuals.” ABA Ethics 2000 Conmm ssion on

Evaluation of the Rules of Prof’'l Conduct, Report on the

Eval uation of the Model Rules of Professional Conduct, Proposed

Rul e 3.8, comment [ 6], Nov. 2000, http://ww. abanet. org/cpr/e2k-
rule38.htm .s We think this is a reasonable interpretation and
one that the Supreme Court of Illinois is likely to use, in view
of the fact that its own anmendments to the ethical rules were
nodeled on the ABA's anendments to the Mddel Rules of
Pr of essi onal Conduct.

The plaintiffs next conplain that Rule 3.8(c) operates

unconstitutionally to extend the restrictions in Rule 3.6 to

5 The FEthics 2000 Commission of the ABA was formed to conduct a
conprehensive review of the Mdel Rules of Professional Conduct in 1997. Id.
Chair’s I ntroduction and Summary, http://www. abanet.org/cpr/e2k-
intro_sumary. htni. The Commission issued its Report after 40 rmonths of
“thorough research, scholarly analysis and thoughtful consideration” and wll be
submtted to the ABA House of Delegates in the sumer of 2001. 1d.
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non-attorney third parties. W find this an untenable
interpretation of the rule. The rule specifically inposes
obligations only on prosecutors, and the obligation is to
exerci se “reasonabl e care” to prevent third parties from naking

statements the prosecutor should not make. In other words, the

rule prevents prosecutors from getting around the ethical
prohi bitions on speech by sinply allowi ng non-attorneys on the
prosecution team to nmke prejudicial statenents. Mor e
fundamental |y, however, non-attorneys are not sanctionable by
the Suprene Court of I1llinois under the Illinois Rules of
Prof essi onal Conduct, and thus, are not thenselves subject to
any sanction.

Plaintiffs further argue that Rule 3.8(d) contradicts the
saf e harbor provision of 3.6(c) and (d). We agree with the
defendant that the restrictions in Rule 3.8(d) may be fairly
construed to pernit the commentary specifically allowed under
Rule 3.6(c) and (d). The plaintiffs agree that this is a
“potential” construction of Rule 3.8(d). It is nore than that,
however; the plaintiffs’ construction ignores the well-
established principle that “each part or section should be
construed in connection with every other part of section so as
to produce a harnoni ous whole.” 2A Norman J. Singer, Statutes

and Statutory Construction 8§ 46:05, at 154 (6th ed. 2000)
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(citing Illinois cases).

Finally, the plaintiffs argue that the rule is
unconstitutionally overbroad because it prohibits statenents
that would “pose a serious and imm nent threat of heightening
public condemmation of the accused.” When evaluating the
constitutionality of a restriction on an attorney’s speech, we
bal ance the State’s interest in regulating the | egal profession
against the lawer’s interest in the speech at issue. See
Centile, 501 U . S. at 1073 (citing cases where this standard was
applied). Here, the prohibition is expressly linmted, allow ng
prosecutors to make statenments that “inform the public of the
nature and extent of the prosecutor’s action and that serve a
legitimate | aw enforcenent purpose.” The Plaintiffs do not
explain why they believe the First Amendnment guarantees a
prosecutor the right to speech that hei ghtens condemmation of
t he accused but neither serves any | aw enforcenent function nor
informs the public of the prosecutor’s action. Nor do they cite
any authority for such aright. W believe that, in fact, there
is no such right. In any event there is no basis for finding
that the rule is unconstitutionally overbroad.

We note that we are not hol ding that anended Rules 3.6 and
3.8 are constitutional. Qur holding is sinply that the rules

are fairly susceptible to an interpretation that would render
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themconstitutional, so that we “cannot di scount the possibility
t hat the purported controversy” concerning the constitutionality
of these ethical rules “may prove to be nonexistent.” See

W sconsin’s Envtl. Decade, Inc., 747 F.2d at 411 (observing t hat

one factor in determ ning whether a case or controversy exists
is whether “the possibility exists that state courts m ght
construe state law in a manner that would avoid the asserted
federal constitutional difficulty”). Here, the “possibility” of
a constitutional reading exists with extra force, where the
rules were revised by the ABA and the Suprene Court of Illinois
specifically to neet constitutional concerns the United States
Suprenme Court articulated in Gentile. Because the supposed
injury may never materialize, we conclude that the plaintiffs
have failed to present a justiciable case.

B. The Plaintiffs Fail To All ege Any Facts Supporting
Their All egation That Prosecution|ls Reasonably Likely.

Beyond t he probl emof show ng that their intended speech is
proscribed by the rules, the plaintiffs also fail to allege any
facts suggesting that a prosecution is inmmnent under any
interpretation of the rules. As noted earlier, a general policy
of enforcing rules is not enough.

Before a plaintiff may obtain an injunction against a

future enforcenment he nust show sone substanti al

hardship — the enforcenment nust be certain and the
only inmpediment to the case’s ripeness is a delay
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before its eventual prosecution.

Crosetto v. State Bar of Wsc., 12 F.3d 1396, 1403 (7th Cir

1993) (citing Steffel v. Thonpson, 415 U. S. 452, 462 (1974)).

In Crosetto, the plaintiffs brought suit against several
def endants, including the Justices of the Wsconsin Suprene
Court, the Wsconsin State Bar, and the Executive Director of
the Wsconsin State Bar alleging that conmpulsory dues and
menbership in the Wsconsin bar violated their rights to free

speech and due process. Crosetto v. Heffernan, 771 F. Supp. 224

(N.D. Ill. 1990) (seeking declaratory relief, conpensatory
relief, and punitive damages pursuant to 42 U.S.C. § 1983). The
case against the Justices was brought (in part) in their
capacity as enforcers of the court rules. Id. at 225. The
Seventh Circuit agreed with the district court that no case or
controversy existed because the plaintiffs could not identify
any | awyer who had ever been disciplined for failing to pay dues

to the bar. Crosetto v. State Bar of Ws., 12 F.3d at 1403

(denying injunctive relief to the plaintiffs and dism ssing the
case agai nst the Justices).s

Simlar circunmstances are presented here. The anended rul es

6 The Seventh Circuit affirned dismssal of the case against the Executive
Director on grounds of qualified imunity, id. at 1404, and, ultimtely against
the Wsconsin State Bar on sovereign immunity grounds. Crosetto v. State Bar of
Ws., Nos. 96-1118, 96-1211, 1996 W. 536496, at *1 (7th Gr. Sept. 17, 1996).
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have been in effect since at |east March of 2000, and the
plaintiffs have continued to nmake the conmuni cati ons necessary
to fulfill their duties as State’'s Attorneys. See Conplt. at
24. There is no allegation that during this time period any of
the plaintiffs have been charged with a violation of the rule,
that any simlarly situated individuals have been charged, see
Crosetto, 12 F.3d at 1403, or that any plaintiff has been

i nvestigated for prospective enforcenent. Commpdity Trend Serv.,

Inc., 149 F.3d at 688 (the defendant had subpoenaed docunents

and taken wtness statements in its investigation of the

plaintiff). The Seventh Circuit has found that there is no
reasonable |ikelihood of prosecution in cases wth nore
threatening circunstances than those presented here. See

W sconsin's Envtl. Decade, Inc., 747 F.2d 407 (finding |egal

consequences to plaintiff renmote even though the Unauthorized
Practice Conmmttee recomended that def endant initiate

proceedi ngs against the plaintiff, but the defendant had not

foll owed up on the recomendation); J.N.S., Inc., 712 F.2d 303
(finding prosecution under racketeering |aws specul ative even
t hough plaintiff had been charged twice with obscenity, which
coul d arguably trigger a racketeering prosecution).

The plaintiffs rely on Commdity Trend Serv. for the

proposition that it is sufficient to allege that the governnent
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has refused to acknow edge that it wll not prosecute them
However, the facts in Commodity Trend Serv., Inc. are readily
di stingui shable from those we have here. In that case, the

governnment agency had (1) taken the formal position that the
activities the plaintiff was engaging in were illegal, (2)
initiated prosecution against a simlarly situated entity for
t he sane conduct in which the plaintiff intended to engage, and
(3) the governnent agency had begun an intensive investigation
of the plaintiff. Not hing of the sort is alleged here. The
plaintiffs have cited no cases involving circunstances simlar
to theirs in which a court has found a real threat of
prosecution.

Because the plaintiffs have failed to allege a justiciable
case or controversy, we need not address the defendant’s other
argunments in support of the notion to dism ss.

CONCLUSI ON

The defendant’s nmotion to dismss is granted. The cause

is dism ssed for lack of a justiciable case or controversy.

DATE: January 22, 2001
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John F. Grady, United States District Judge



